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SERIOUS CRIMES AND AMNESTY

1.  Introduction and Background

In the context of providing a foundation for the establishment of legal certainty based on the rule of law principles in accordance with Article 1 paragraph (1) of the Constitution of the Democratic Republic of Timor-Leste (RDTL) March 22, 2002, the establishment of a Law regarding Amnesty and Serious Crimes should be immediately realized. 

The establishment of a national Law regarding Amnesty and Serious Crimes is a need that must be implemented quickly. The establishment of a Law on Amnesty and Serious Crimes is aimed at removing legal dualism between the UNTAET law on the one hand and the RDTL law on the other hand. It is intended to avoid legal conflict that may hamper legal enforcement and the realization of legal certainty. 

Therefore, it is expected that truth and justice can be enforced. On that basis, the perpetrators of Serious Crimes should be taken to court to account for their actions, which constituted crimes against humanity or genocide. 

A former President of the Republic of Indonesia announced the options of independence or special autonomy to the East Timorese people on January 27, 1999. But it did not turn out as good as it was expected, because rapes, burning of people’s houses, public places and facilities, and genocide by military officers became uncontrollable. Based on those crimes, the Indonesian National Commission on Human Rights (KOMNAS HAM) recommended trials for those Serious Crimes. 

The recommendation includes ten cases of Serious Crimes as follows:

1.
The massacre in the Liquica Church (April 6, 1999).

2.
The murder at Manuel Carrascalao’s house (April 17, 1999). 

3.
The murder in Kailako (April 1999) and the slaughter in Maliana Police Station (September 2-8, 1999).

4.
The Los Palos Case (April 21– September 25, 1999).

5.
The Lolotoe Case (May 2 – September 16, 1999).

6.
The massacre in the Suai Church (September 6, 1999).

7.
The attack on the residences of Bishop Belo and the Dili Diocese (September 5-6, 1999). 

8.
The massacre in Pasabe and Makaleb (September – October 1999).

9.
The deportation, hunting, and murder of UNAMET staff and other crimes (April-September 1999).

10.
Sexual abuses in many districts (March – September 1999).

Based on the conversations with a number of public figures and youth and the opinions of the Workshop participants (Research by Civil Society for the Policy Development in Dili, May 6-12, 2003), concerning the settlement of Serious Crimes and Amnesty in Timor-Leste, the following three views were put forward: 

First
:
The desire that the perpetrators of Serious Crimes be taken to court. The reason is that their actions are inhumane and cruel so they must be put on trial as retribution. 

Second
:
The desire that the perpetrators of Serious Crimes be taken to court, but then given Amnesty. The reason is to maintain national harmony and the unity of the Timor-Leste people. 

Third
:
This view prefers the peaceful settlement of Serious Crimes through national reconciliation based on the “win-win solution” principle.  This way, the national unity principles can be realised, because the whole community wants the controversy ended peacefully.

In another part of the normative arrangement in Article 160 of the Constitution of the Democratic Republic of Timor-Leste (RDTL) the following is stipulated: 

“Acts committed between the 25th of April 1974 and the 31st of December 1999 that constitute crimes against humanity, genocide or war crimes shall be liable to criminal proceedings in the national or international courts.” 

This article contains retroactive principles consistent with the first view that prefers law enforcement against the perpetrators of Serious Crimes.

However, the constitutional intent is weakened by the provision in article 31 paragraph (5) that reads as follows: “criminal law cannot be applied for the past, unless the new law is advantageous for the defendant.” Thus, the non-retroactive principle in this article can decrease the intent in Article 160 of the Constitution of the Democratic Republic of Timor-Leste.

In addition to the above, Article 8 paragraph (2) of the Constitution of RDTL states that “RDTL will build friendship and cooperation with all other nations, in order to achieve peaceful conflict resolution, requiring general, simultaneous and orderly disarmament ….”, More specifically, paragraph (4) of this article stipulates that “RDTL will build special friendship and cooperation with neighboring countries and regional countries”.

Hence, the foreign policy of the Democratic Republic of Timor-Leste is based on harmonization principles to create collective order and peace. Based on the non-retroactive principles and foreign policy of RDTL, the third view for reconciliation and the second view for amnesty may become the safest solution alternatives to all parties in the land of Lorosa’e. 

2. Approach and Methodology
The manner of approaching the social problem of serious crimes and amnesty is the ROCCIPI (Rule, Opportunity, Capacity, Communication, Interest, Process, Ideology) methodology which is used to analyze the problem and the social impacts in the forms of benefits (good outcomes) and costs (detrimental consequences), which occur if punishment of the perpetrators of Serious Crimes is implemented, and/or the amnesties given or reconciliation is attempted. Another use of this methodology is categorizing the causes of problematic behaviors of both the perpetrators of serious crimes or of the state institutions and law enforcing institutions, which have the responsibility of dealing with this problem

. 

Based on the categories of Role Occupants (“RO”) – the parties whose behavior is problematical and generating or contributing to the social problem under examination, and Implementing Agencies (“IA”) – the institutions which have the responsibility for dealing with the social problem, solutions are then formulated. Based on the available solutions, recommendations are made concerning the handling of Serious Crimes. 

3.  RECOMMENDATIONS

Arrangements and Sanctions For Individuals (RO1) and Groups (RO2).

· The perpetrators of Serious Crimes must be taken to court.
· The perpetrators of Serious Crimes may be granted amnesty after they have been prosecuted and found guilty.
· Reconciliation.
· Extradition of the perpetrators of Serious Crimes from other countries into Timor-Leste.
· The pressing need for disarmament of armed groups.
· The need for the dissolution of militia groups.
· Foreign parties should be appealed to in order to stop the support of militia groups.
· Religious, public and traditional leaders should become mediators among quarrelling groups.
· There should be compromise by the anti independence groups and they should realize that they have lost. 

1.  Implementing Agencies (IA’s)

1.   High Court (IA 1)

· It is urgent to establish the Supreme Court of Justice (the function of which has been performed by the President of the Court of Appeal).

· While waiting for National Legislation regarding Serious Crimes and Amnesty, the Chairperson of the High Court may be authorized to appoint Judges for hearing Serious Crimes.

· The quality of judges including those who will be hired as Judges for hearing Serious Crimes can be improved by: 

· Training

· Advanced education

· Intensive professional guidance from the Ministry of Justice and the Supreme Court of Justice.  

· For effective communication in trials, the trials of Serious Crimes may be conducted in the Indonesian language or the Tetun language. 

 2.  Special Panel for Serious Crimes (IA 2)

· It is necessary to quickly conduct the unification of the criminal law to deal with normative conflicts between UNTAET Regulation No. 25/2001 and East Timorese law based on the former Indonesian laws.

· The Special Panel for Serious Crimes should be accompanied by professional interpreters. 

3.   Prosecutors of Serious Crimes (IA 3)

· To create effective law enforcement, it is necessary to have the best National Prosecutors. 

· Prosecutors of Serious Crimes must proactively uphold truth and justice.

4.  Lawyers for Serious Crimes (IA 4)

· It is necessary to have a regulatory mechanism for the legal representation of the perpetrators of Serious Crimes in the court

· Provide the opportunity for the perpetrators of Serious Crimes to choose a lawyer without having to be represented by Public Defenders

· It is necessary to improve national lawyers’ skills through training.

· Lawyers for Serious Crimes must be objective in enforcing the truth.

5.   President (IA 5)

· The President should be more active in discussions and quickly submit the Bill of Serious Crimes and Amnesty to the parliament.

· The provisions in International Law regarding Serious Crimes and amnesty should be ratified.

· The President should take into consideration reconciliation efforts in dealing with Serious Crimes and Amnesty as a means for the peaceful resolution of conflicts.

· The President, based on his constitutional authority, may consider granting amnesty to the perpetrators of Serious Crimes.

6.  Parliament (IA 6)

· The Parliament should be more active in discussion and quickly submit the Bill of Serious Crimes and amnesty.

· The Parliament should be supported by skilled staff or Legislative Drafting consultants to immediately ratify the National Law on Serious Crimes and Amnesty. 

· It is necessary to conduct public hearings involving the various stakeholders directly, through the mass media or opinion polling.

· The Parliament should be more responsive in the legislative drafting relating to Serious Crimes and Amnesty in the interests of people of the Democratic Republic of Timor-Leste.

· The Parliament should consider Reconciliation efforts in dealing with Serious Crimes and Amnesty as an effort towards the peaceful resolution of conflicts.

· The Parliament, based on its constitutional authority, may consider granting amnesty to the perpetrators of Serious Crimes. 

4.  ROCCIPI ANALYSIS OF ROLE OCCUPANT AND IMPLEMENTING AGENCY BEHAVIOR

The recommendations set out above result from the following analyses, using the ROCCIPI methodology (Rule, Opportunity, Capacity, Communication, Interest, Process, and Ideology) of the role occupants and implementing agencies in relation to serious crimes and amnesty.

ROLE OCCUPANT (RO): PERPETRATORS OF SERIOUS CRIMES

RO 1: Individuals

	ROCCIPI CATEGORY
	CAUSES
	SOLUTION



	RULE
	Crimes are caused by the absence of legal obedience by the perpetrators of Serious Crimes to the National Law and provisions in International Law.
	The perpetrators of Serious Crimes must be taken to court 

Amnesty

Reconciliation 

International cooperation to extradite the perpetrators of Serious Crimes

	OPPORTUNITY
	Serious Crimes are caused by the opportunity for the anti independence group to form armed militias.
	-

	CAPACITY 
	The perpetrators of Serious Crimes have the arms and operational capability, logistics and legitimacy as well as support. 
	It is necessary to conduct disarmament.

Militia groups should be disbanded.

Stop support to the perpetrators of Serious Crimes (militia). 



	COMMUNICATION 
	Through mass media, both printed media and electronic media 

Campaigns – socialization 


	Religious, public and traditional   leaders should become mediators between quarrelling groups to settle conflicts peacefully by giving counseling.

	INTEREST
	Ambition for position and money.

Creating dispute among the people
	

	PROCESS 
	Not Applicable
	-

	IDEOLOGY
	No compromise
	The need for compromise 

Awareness 


RO 2: Groups

	ROCCIPI CATEGORY
	CAUSES
	SOLUTION

	RULE
	The crimes are caused by the absence of legal obedience by the perpetrators of Serious Crimes to the National Law and provisions in International Law.
	The perpetrators of Serious Crimes must be taken to court

Amnesty 

Reconciliation

International cooperation to extradite the perpetrators of Serious Crimes



	OPPORTUNITY 
	Serious Crimes are caused by the opportunity for the anti independence group to form armed groups.
	

	CAPACITY
	The perpetrators of Serious Crimes have the arms and operational capability, logistics and legitimacy as well as support.
	Disarmament must be effected.

Militia groups must be disbanded.

Support to the perpetrators of Serious Crimes (militia) must stop. 



	COMMUNICATION
	Through the mass media, both printed media and electronic media 

Campaigns – socialization 


	Religious, public and traditional   opinion leaders should become mediators between quarrelling groups to settle conflicts peacefully.

	INTEREST


	Ambition for position and money.

Creating conflicts among the people 
	

	PROCESS
	Not applicable
	

	IDEOLOGY
	No compromise
	The need for compromise 

Awareness


IMPLEMENTING AGENCY (IA)

IA 1: High Court

	ROCCIPI CATEGORY
	CAUSES OF PROBLEMATIC BEHAVIOR
	SOLUTION

	RULE
	It has not fully performed its tasks and authorities in recruiting Judges for hearing Serious Crimes due to the dualism of authorities created by the Regulation of UNTAET and Regulation of RDTL
	It is necessary to immediately establish the Supreme Court, appoint the Chairperson of Supreme Court, the function of which has been performed by the Chairperson of High Court.  

	OPPORTUNITY
	The opportunity of hiring Judges has not been used so far. 
	While waiting for National Legislation regarding Serious Crimes and Amnesty, the Chairperson of the High Court may appoint Judges for hearing Serious Crimes.

	CAPACITY
	Limited quality and quantity of Judges 
	Training

Advanced education

Intensive guidance by the Minister of Justice and the Supreme Court

	COMMUNICATION
	Ineffective coordination in the trial process due to language problems 
	For effective trial of Serious Crimes it may use the Indonesian language and or the Tetun language. 

	INTEREST
	Not applicable
	Not applicable

	PROCESS
	Not applicable
	Not applicable

	IDEOLOGY
	There is no trust in the capability of National Judges
	The quality of National Judges in handling Serious Crimes should be improved (see the Opportunity category above)


IA 2: Special Panel for Serious Crimes

	ROCCIPI CATEGORY
	CAUSES OF PROBLEMATIC BEHAVIOR
	SOLUTION

	RULE
	Criminal Procedural Law No. 25 still contains contradictory articles that are difficult to apply.
	Immediately amend the contradictory articles in Regulation No. 25/2001 such as those concerning the process and the witness summoning method 

	OPPORTUNITY
	Not applicable
	Not applicable

	CAPACITY
	Limited interpreters in terms of quality and quantity, that often disrupts the process of special panel for Serious Crimes
	Special panel for Serious Crimes should be supported by professional interpreters.

Increase the number of interpreters.



	COMMUNICATION
	The trial process is often hampered by language problems.
	The trial process may use the Indonesian language and or the Tetun language.

	INTEREST
	Not applicable
	Not applicable

	PROCESS
	Not applicable
	Not applicable

	IDEOLOGY
	Not applicable
	Not applicable


IA 3: Prosecutors of Serious Crimes

	ROCCIPI CATEGORY
	CAUSES OF PROBLEMATIC BEHAVIOR
	SOLUTION

	RULE
	Criminal Procedural Law No. 25 still contains contradictory articles that are difficult to apply.
	Immediately amend the contradictory articles in Regulation No. 25/2001 such as concerning the process, witness summoning method.

	OPPORTUNITY
	Applying the National Law from other countries which is not International Law
	National Law should be applied consequently.

	CAPACITY
	Appointment of Prosecutors of Serious Crimes International without optimally involving National Prosecutors.
	It is necessary to have the best National Prosecutors.

	COMMUNICATION
	The trial process is often hampered by language problems.
	The trial process may use the Indonesian language and or the Tetun language.

	INTEREST
	
	

	PROCESS
	
	

	IDEOLOGY
	Prosecutors of Serious Crimes are not very proactive in seeking Serious Crimes cases.
	Prosecutors of Serious Crimes must be proactive in enforcing justice and truth.


IA 4: Lawyers for Serious Crimes

	ROCCIPI CATEORRY
	CAUSES OF PROBLEMATIC BEHAVIOR
	SOLUTION

	RULE
	Unclear mechanism of arrangement regarding legal representation for the perpetrators of Serious Crimes
	It is necessary to clearly establish the legal representative mechanisms for the perpetrators of Serious Crimes.

Give opportunity to perpetrators of Serious Crimes to select Lawyers without having to be defended only by the Public Defender.



	OPPORTUNITY
	The access of National Lawyers to handle Serious Crimes cases is blocked
	Empower National Lawyers.

	CAPACITY
	National Lawyers have not been involved to the maximum extent in handling Serious Crimes cases
	Empower National Lawyers.

Improve skills in the form of training or other activities.



	COMMUNICATION
	The trial process is hampered by the language factor
	In the trial process, the National Lawyers can still use the Indonesian language and or the Tetun language

	INTEREST
	Not applicable
	

	PROCESS
	Not applicable
	

	IDEOLOGY
	Subjective tendency
	It is necessary to be objective.


IA 5: President

	ROCCIPI CATEGORY
	CAUSES OF PROBLEMATIC BEHAVIOR
	SOLUTION

	RULE
	There is no National Law concerning Amnesty and Serious Crimes, although the President has the constitutional authority to grant Amnesty
	Immediately draft National Law concerning Serious Crimes and or ratify provisions of International Law regarding the procedures in granting Amnesty

	OPPORTUNITY
	Serious Crimes cases are not settled due to the dualism of law (UNTAET and RDTL)
	The President should quickly propose the Draft Bill of Serious Crimes and Amnesty to the Parliament

	CAPACITY
	The President’s authority to grant Amnesty has not been used
	The President should give more attention to the handling of Serious Crimes and Amnesty in accordance with his authorities.

	COMMUNICATION
	There is no serious dialogue between the President and the Parliament regarding the urgency for drafting National Law on Serious Crimes and Amnesty 
	The President should intensify dialogue with the Parliament regarding the need for Draft Bill of Serious Crimes and Amnesty

	INTEREST
	Not applicable
	

	PROCESS
	Not applicable
	

	IDEOLOGY
	Tendency to wait for request for Amnesty 
	


IA 6: Parliament

	ROCCIPI CATEGORY
	CAUSES OF PROBLEMATIC BEHAVIOR
	SOLUTION

	RULE
	There is no National Law concerning Serious Crimes and Amnesty although the Constitution requires its stipulation in Law.
	Immediately draft and legislate National Law on Serious Crimes and Amnesty and or ratify provisions of International Law

	OPPORTUNITY
	The Parliament has not used the available opportunity to make National Law concerning Amnesty and Serious Crimes
	The Parliament should quickly draft and discuss National Law on Serious Crimes and Amnesty

	CAPACITY
	Lack of skills of Parliament members in legislative drafting.
	The Parliament should be accompanied by skillful staff or consultants in legislative drafting

	COMMUNICATION
	There is no serious communication between the Parliament and the President concerning the handling of Serious Crimes cases and Amnesty
	Discussions concerning Law on Crimes and Amnesty should be intensified.

	INTEREST
	The Parliament has the interest of public representation but it is not fully performed.
	

	PROCESS
	The Parliament has not fully conducted public hearing concerning the handling of Serious Crimes cases and Amnesty
	It is necessary to conduct Public Hearing involving public components directly, through the mass media and polling.

	IDEOLOGY
	The Parliament has not been responsive 
	The Parliament should be genuinely responsive in the people’s interest.


5. COST/BENEFIT ANALYSIS 

1. Law Enforcement in relation to the Perpetrators of Serious Crimes 

If the law is enforced against the perpetrators of Serious Crimes by punishing them, there will be two consequences. The first consequence is the social benefits that result from the punishments. The second consequence is in the form of social costs or disadvantages that will occur.

Benefits

The social benefits with regard to the enforcement of the law against the perpetrators of serious crimes are as follows:  

· Psychologically, the people will be satisfied because the law is enforced to bring truth and justice into effect.

· The imposition of punishments on the perpetrators of Serious Crimes have a preventative effect on possible repetitions of similar crimes in the future.

· The punishment of the perpetrators of Serious Crimes through the formal legal system will also avoid the families of the victims of serious crimes taking the law into their own hands and seeking illegal revenge against the perpetrators.

Disadvantages/Risks

The disadvantages or risks with regard to law enforcement against the perpetrators of Serious Crimes are as follows: 

· Psychologically, the families of the perpetrators of Serious Crimes in Timor-Leste will feel distressed due to the possibility of criminal proceedings.

· Refugees from Timor-Leste who are currently outside the country will possibly feel reluctant and afraid of returning to Timor-Leste.

· It is possible that some of the refugees who have a different political ideology will not return to Timor-Leste.

· The anti-independence group of Timor-Leste will use this as an opportunity to propagate fear amongst the refugees in general to prevent them from returning to Timor-Leste. 

2. Amnesty

The granting of amnesty to the perpetrators of Serious Crimes, whether with or without prosecution first may cause two effects; namely, benefits and disadvantages. 

Benefits

Those who benefit from amnesty are the perpetrators of serious crimes and their families. Another benefit of amnesty is that is develops the understanding of the law by the people.

Costs

Aside from these benefits, the disadvantages of the granting the amnesty are as follows: 

· The victims’ families will be harmed because justice and truth are not put into effect. 

· There is a possibility of distrusting sentiment about the law because convicted criminals are granted amnesty.

· The granting of amnesty to a convicted party or a group of convicted persons may give the impression that these crimes will go unpunished and so will be repeated because they will eventually be pardoned.

· Amnesty does not close off the possibility of “street trials” because those who feel harmed might take the law into their own hands.

· Another possibility is that the families of convicted perpetrators will incite refugees outside the country not to return.

3. Reconciliation

Reconciliation is one of the efforts to handle the conflicts peacefully. It has advantages as well disadvantages to the people. The advantages of reconciliation are as follows: 

· It prioritizes peaceful conflict settlement to create harmony by using the cultural approach of Timor-Leste called the Biti Boot principle.

· Peaceful conflict settlement through reconciliation will also provide a fresh consideration for the refugees abroad who have been frightened to return to their beloved land. 

· It prevents negative impacts that will possibly become wider if reconciliation is not applied.

Social disadvantage will also occur if reconciliation, rather than prosecution and/or amnesty, is used. These disadvantages include the following: 

· Reconciliation ignores the strict formal legal process.

· Reconciliation may be used by the third party (that does not agree) to disturb the national order, state security, cultural, social and economic stability. 







The University of San Francisco is a partner in The Asia Foundation’s Access to Justice Program in East Timor

Rua Jacinto Candido, Audian, Dili, Timor-Leste.  Tel: 670 390 313 457 Fax:  670 390 324 245
PAGE  
13

