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Traditional Communal Land Rights
A. Introduction

The social problem in this research is: “Problems caused by lack of clear legislation on the guarantee of community rights to customary land in East Timor”.
B. Background

The Constitution of the Democratic Republic of Timor-Leste includes provisions on the protection of land ownership. Those provisions are:
a. Article 54 (Right to private property):
1. Every individual has the right to private property and can transfer it during his or her lifetime or on death, in accordance with the law.

2. Private property should not be used to the detriment of its social purpose.

3. Requisitioning and expropriation of property for public purposes shall only take place following fair compensation in accordance with the law.

4. Only national citizens have the right to ownership of land.

b. Article 141 (Land)
Ownership, use and development of land as one of the factors for economic production shall be regulated by law.

The Constitution also expressly recognizes the existence of customary law and Timorese customs in Article 2. 
2. 4. The State shall recognise and value the norms and customs of East Timor that are not contrary to the Constitution and to any legislation dealing specifically with customary law.

This shows that the state also recognizes the protection of the traditional communal land right as a very fundamental thing.
Starting from this Constitutional recognition of the traditional communal land right arises the basis of the need for a regulation on legal protection of the traditional communal land right.
The purposes of the need to regulate the traditional communal land right are, among others:
1. To legitimize communal ownership of customary land;
2. To give certainty to the State regarding land that belongs to the customary communities, land belonging to the people, and land under State control;
3. The protection of customary community land as a manifestation of the protection of human rights; and
4. To facilitate a land ownership registration program.
The legitimisation referred to in point 1 above is intended to provide a guarantee of legal certainty on ownership of community customary land. A national and district registration program will provide certainty of land ownership to the customary community through certification. In addition, the government is constitutionally obliged to provide protection to customary land.

In accordance with the principle of a legal State, which is the legality principle, the State is obliged to implement its authority and functions based on laws and regulations. On this basis, the State, in relation to the control of land, water and all natural resources existing in Timor-Leste, must be based on law. The intention is that in executing its authority, the State does not wrongly use its authority or take arbitrary actions to control or take the peoples’ rights on customary land.

Protection of the traditional communal land rights must actually be performed by the State because those rights are civil rights that must be protected. In addition, the land ownership registration program, both national and district, is intended to give certainty of ownership to:
1. the State;
2. the traditional communities; and
3. individuals.

National and district registration, apart from assisting the government in planning development, particularly relating to land, also gives a guarantee of certainty of ownership in relation to the customary communities and to individual land ownership.

Therefore the national objective of orderliness in the area of land affairs is expected to:
a. Prevent community conflicts over customary land;
b. Prevent land ownership disputes between individuals and the customary community and the State; and
c. Create order and peace for Timor-Leste.

Horizontal conflict will possibly arise if legal protection regarding customary community land ownership is not put in good order. The conflict referred to can arise between individuals or between individuals and a community that owns customary land. Furthermore, vertical conflicts may be triggered between the community and the government.

If the above possibilities occur, it is certain that these conflicts will disturb the order and peace of the community, the State and the nation.
C. Social Problem Identification

· Lack of regulation on the registration of traditional communal land rights.
· Customary land tends to be taken and controlled by the Liurais (feudal system).
· There is a tendency for customary land to be sold for economic reasons.

· Customary land taken and controlled by the State (during Portuguese and Indonesian rule).
· There is a tendency for customary land to be given to foreigners.
· The seizing of customary land and disputes between customary communities.
· Protection of customary land tends to be weak.
Based on the above problem identification, the main problem is that communal rights on land are neglected. 

D. Explanation of the Method

To understand the problem in more specific detail and to resolve the social problem, the following section uses the ROCCIPI approach. 
The function of ROCCIPI in this research is as a tool to clarify and test each cause of the social problem and to propose solutions to it.
The description of the cause of problematic behavior and the solutions to it can be understood through the ROCCIPI categories. ROCCIPI is an acronym formed from:
R – Rule

O – Opportunity

C – Capacity

C – Communication

I – Interest

P – Process

I – Ideology.

E. Implementing Agency and Role Occupant
E.1 Implementing Agencies
1. In this section, the Implementing Agencies (Implementing Agency’s) are identified as:

a. The Ministry of Justice as Implementing Agency 1;
b. The National Land and Property Directorate as Implementing Agency 2; and
c. District Offices of the Land and Property Directorate as Implementing Agency 3.
The reasons for designating these three agencies as Implementing Agency1, Implementing Agency 2 and Implementing Agency 3 are:

· The Ministry of Justice is authorized to set national policies on land issues.

· The National Land and Property Directorate is appointed as Implementing Agency 2 because this institution is authorized to formulate strategic policies on national land registration.

· District Land and Property Offices are appointed as Implementing Agency 3 in this research because these institutions have the function of registering land claims, including customary land.

E.2 Role Occupants
In addition to the Implementing Agencies identified above, in this research, the Role Occupants are:

· The Liurais as Role Occupant 1;
· The Datos as Role Occupant 2; and
· The Community as Role Occupant 3.
The reasons for designating these entities as Role Occupant 1, Role Occupant 2 and Role Occupant 3 in this research are as follows:

· Role Occupant 1: Liurais: Historically, prior to the Portuguese and Indonesian occupations, the Liurais were recognised as figures with authority to lead the people.

· Role Occupant 2: Datos are appointed as a role occupant in this research because the Dato is the customary figure that functions as the assistant to the Liurai.

· Role Occupant 3: This research appoints the community as Role Occupant 3 because the community referred to in this research refers to the customary community, which is the community that has a right on customary land.

F. Analysis : Hypotheses and proposed solutions to problematic behaviour of various stakeholders
A. Role Occupants
Main Problem : Traditional communal land rights are neglected

	Role Occupant 1: The Liurai


	Problematic Behaviour: Tends to maintain feudalism and therefore controls and grants customary land to whomever they choose

	ROCCIPI CATEGORY
	CAUSE
	SOLUTION

	RULE
	No implementing regulation that gives a guarantee to traditional communal land rights

	Need to make an implementing regulation on traditional communal land rights.

	OPPORTUNITY
	The people idolize the Liurai too much.

	The individual cult of the Liurai needs to be abolished

	CAPACITY

	Abuse of authority

	Regulate and limit authority 

	COMMUNICATION

	One directional only (top down)

	Should be communicative

	INTEREST
	Maintain power

	Democratization should be developed in relation  to the ownership of customary land.


	PROCESS
	Not democratic (do not listen to the aspirations of the people)

	Should be democratic

	IDEOLOGY
	Arbitrary
	Should side with the people




	Role Occupant 2: The Dato


	Problematic Behaviour: Tends to maintain feudalism and therefore controls and grants customary land to whomever they wish.


	ROCPCCI CATEGORY
	CAUSE
	SOLUTION

	RULE
	No rule that gives a guarantee to traditional communal land rights

	Need guarantees for rights on customary land

	OPPORTUNITY
	The Dato supports the Liurai’s power structure

	Democratise the power structures

	CAPACITY
	Part of the ruling power

	Create democratization to guarantee the people’s right to customary lands


	COMMUNICATION
 
	Not democratic 
	Should listen to the people

	INTEREST
	Maintains power

	Deconstruct the Liurai’s power structure

	PROCESS
	Tend to obey the Liurai’s orders

	Reform the Liurai power structure

	IDEOLOGY
	Status quo
	Need guarantee for the traditional communal land rights


	Role Occupant 3: The Traditional Community


	Problematic Behavior: Tend to surrender customary land to Liurai because of myth and to sell land for economic reasons


	ROCPCCI CATEGORY
	CAUSE
	SOLUTION

	RULE
	No rule exists that gives a guarantee to traditional communal land rights
	Need protection of a guarantee of communal rights on customary land


	OPPORTUNITY
	Does not obtain protection of rights 

	Needs protection of rights 

	CAPACITY
	Powerless because the authority (of the Liurai) tend to absolute power

	Need empowerment of the community’s right of customary land

	COMMUNICATION
	Dead end because it is top down

	Need to create harmonised communication


	INTEREST
	Seek the protection of Liurai and fulfill livelihood needs

	-

	PROCESS
	The people’s aspirations are ignored
	Democratization needs to be created


	IDEOLOGY
	Give in to fate
	Need a guarantee for the rights of the customary community


B. IMPLEMENTING AGENCIES
	Implementing Agency 1: Ministry of Justice

	Problematic Behaviour: Has yet to formulate, in accordance with its authority, a national policy on the protection of traditional communal land rights


	ROCPCCI CATEGORY
	CAUSE
	SOLUTION

	RULE
	No existing implementing regulation that regulates in detail traditional communal land rights
	Executive and technical guidelines for the regulation of traditional communal land rights need to be made 


	OPPORTUNITY
	Authority not exercised

	Needs to directly exercise authority in formulating national policy regarding traditional communal land rights


	CAPACITY
	Has yet to use its authority to formulate special policy on traditional communal land rights

	Needs to directly exercise its authority in formulating a policy regarding traditional communal land rights

	COMMUNICATION
	No cooperation yet between relevant ministries

	Coordination between ministries should be realized immediately

	INTEREST
	Still focusing on global problems in land matters

	Need to focus attention on protection of the rights of the customary community to customary land


	PROCESS
	No consultation on policy and law development

	Should consult the community

	IDEOLOGY
	Not yet proactive
	Needs to be pro-active in formulating national policy regarding the traditional communal land rights



	Implementing Agency 2 : National Land and Property Directorate

	Problematic Behaviour: Has not yet registered traditional communal land rights

	ROCPCCI CATEGORY
	CAUSE
	SOLUTION

	RULE
	No detailed implementing regulation existing that regulates in detail traditional communal land rights

	Implementing regulation on traditional communal land rights needs to be made 

	OPPORTUNITY
	Has not optimally exercised its authority 

	Needs to directly exercise its authority in formulating national policy on traditional communal land rights


	CAPACITY
	Has yet to carry out its function to register customary land.
	Needs to form a special unit for customary land registration


	COMMUNICATION
	No coordination with related ministries exists yet

	Coordination between related ministries should be realized immediately


	INTEREST
	Still focusing on global problems in land matters

	Need to focus attention on protection of customary communities

	PROCESS
	Has not listened to the people regarding customary land

	Needs to meet with the community soon

	IDEOLOGY
	Not yet proactive
	Needs to be pro-active in formulating national policy regarding traditional communal land rights



	Implementing Agency 3 : District Land and Property


	Problematic Behaviour: Not yet exercising its function and duty to register customary land

	ROCPCCI CATEGORY
	CAUSE
	SOLUTION

	RULE
	No implementing guidelines or technical direction exist yet on the registration of the traditional communal land rights
	Need to immediately create implementing and technical guidelines regarding registration of the traditional communal land rights


	OPPORTUNITY
	Not yet implementing its function and duty

	-

	CAPACITY
	Not yet professional
	Need to improve professionalism through education and training


	COMMUNICATION
	Not yet listen to the people regarding customary land

	Need to meet with the people soon

	INTEREST
	Still focusing on global problems in land matters because no special rule exists yet

	Need to give specific attention to customary land problems

	PROCESS
	No regulation exists that especially regulates matters of the traditional communal land rights

	Implementing regulations regarding customary land need to be drafted soon

	IDEOLOGY
	Not yet proactive
	Needs to be pro-active in registering customary land



G. Social Impacts Analysis

In the future, if a law can guarantee the customary community’s rights on customary land (which is a legacy from the ancestors), it will cause several advantageous social impacts:
1. An opportunity will be provided for the people to regain their rights to customary land that in the past was under improper control, whether of the Liurai or the Portuguese government or the Indonesian government.
2. This law will create legal certainty for the customary community about their land.
3. This law can be a basis for the settlement of customary land disputes, whether between individuals, community groups, or between the people and Liurai or the government.
4. This law is a manifestation of the recognition and maintenance of Timor-Leste customs, especially in the field of customary land ownership.
5. Through such a law, the power structures pertaining to customary land ownership can be reformed. 

H. Recommendation
Recommendations that can be given in relation with the traditional communal land rights consist of two parts, that are:

1. Recommendations for the Implementing Agencies; and
2. Recommendations for Role Occupants.
1. Recommendations for Implementing Agencies 1, 2 and 3:
a. Implementing Agency 1: Ministry of Justice

· Immediately formulate a national policy regarding the people’s rights on customary lands in East Timor;
· Issue nation-wide implementing regulations and technical guidelines regarding traditional communal land rights.

· Increase coordination between the Ministry of Justice and the National and District Land and Property agencies in dealing with traditional communal land rights.
b. Implementing Agency 2: National Land & Property Directorate
· Need to directly formulate a national policy on the ownership of customary land.

· Necessary to form a special unit authorized to register customary land.

c. Implementing Agency 3: District Land and Property

· Need to directly conduct registration of traditional communal land rights.

· Increase professionalism of officers in registering land through education and training.
2. Recommendations in respect of Role Occupants 1, 2 & 3

a. Role Occupant 1 : Liurai

· Need a regulation that limits the Liurai’s power through customary law.
· Create democratic communication between the Liurai and the people.
b. Role Occupant 2 : Dato

Need direct reform of the power structure of the Liurai and the Dato.
c. Role Occupant 3 : The Traditional Community

· Need to guarantee the protection of traditional communal land rights.
· Empower the people in relation to customary land.

I. Conclusion

Conclusions that can be drawn, among others, are:

1. The State, in this case the RDTL government, needs to pay serious attention to traditional communal land rights, to create order and national security.

2. The RDTL government (Ministry of Justice, National Land and Property and District Land and Property) needs to directly formulate national policies regarding the community’s rights on customary lands and the registration of the ownership of customary land.

3. The informal leadership structure of the Liurai and Dato that is feudalistic in character but respected by the people needs to be reformed.

4. The customary community needs to register land under its ownership.

End of Report
Note: This report was produced under the University of San Francisco School of Law Legislative Drafting Initiative Program in East Timor, which is a part of The Asia Foundation’s Access to Justice Program. Seven Working Groups comprised of members of East Timorese non-government organisations with expertise and experience in the relevant disciplines were constituted as part of the USF Legislative Drafting Initiative in order to provide background and data and to analyse social problems from the perspective of civil society. 

These reports are intended to be resources for the Commissions of the National Parliament of East Timor to whom they will be submitted under the auspices of the Parliamentary component of the Legislative Drafting Initiative.

The legislative problem solving methodology referred to as ROCCIPI in this report is taken from the text Legislative Drafting for Democratic Social Change – A Manual for Drafters by Seidman, A., Seidman, R. and Abeyesekere, N Kluwer Law International, 2001 (Indonesian Edition: Penyusunan Rancangan Undang-Undang Dalam Perubahan Masyarakat Yang Demokratis – Sebuah Panduan Untuk Pembuat Rancangan Undang-Undang ELIPS Seri Dasar Hukum Ekonomi 10 2002)

The Access to Justice program is funded by the United States Agency for International Development. 

The views expressed in this report are not the views of the University of San Francisco, The Asia Foundation or the United States Agency for International Development.

� Editor’s Note: There is not yet any law requiring the District offices of the National Directorate of Land and Property to register customary land.
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